PEDAGOGIC FACTSHEETS

to gain understanding,
ask the right questions, and
take action on land tenure issues
in West Africa

Land tenure securing systems
in West Africa are based on the
colonial land registration
heritage whose failures have
often been targeted for criticism.
This brief shows that, to be
successful, land policies in West
Africa must question and even
challenge the colonial
foundations on which current
land legislations rest, including
the land registration system.
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ﬂ or an individual, land tenure se-
curing is a prerequisite for the
family’s livelihood and for ensuring
land transfer to heirs. For the state,
the process is above all a critical di-
mension of development policies: in-
creasing agricultural production, con-
trolling urban expansion and ensuring
social peace require adequate man-
agement of land resources.

But what does land tenure securing
mean? Land tenure securing may
generally be understood as the proc-
ess that guarantees land use for a ru-
ral producer, i.e. ensuring the latter’s
free use of the land, while allowing for
profits from investments on it, both in
terms of work and money.

Land tenure securing materializes
through a set of mechanisms, tools and
procedures, which vary from one coun-
try to the other. Far from being static,
the latter also evolves over time. Even-
tually, beyond the usual question “how
to secure?” it is crucial to dare ask one-
self “who do we want to secure?”

The history of land tenure in West Af-
rica shows that, to achieve land tenure
securing, the colonial administration
promptly opted for the land regis-
tration system. Land tenure securing
was then equated to private owner-
ship of land and the registration was

supposed to help generalize it. Even
today, land registration is the founda-
tion of land legislations in most coun-
tries of the region.

Land registration:
The favourite instrument
of the colonial land

reclamation policy

® Colonial land issues

The land registration system can only
be understood as a setback in the con-
text of the “land reclamation” poli-
cy of the colonial administration. The
“reclamation” of colonial lands re-
quired the coordinated intervention
of both the colonial administration and
colonial companies. The land tenure
issue soon became a major constraint.
Indeed, how could colonial companies
be provided with adequate land securi-
ty that would allow them take full ad-
vantage of investments?

® The solutions discussed

>> Total rejection of customary land
rights. The legal experts of the colo-
nial administration quickly dismissed
the idea of building on customary land
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entitlements to secure investments in
colonies. The reasons ranged from dif-
ficulties with comprehension and in-
terpretation of the numerous and var-
iable customary land tenure systems
to the reliance on oral tradition that
offers neither clarity as to the applica-
ble rule nor evidence concerning land
transactions. Furthermore, custom-
ary systems do not provide for private
property. Customary land entitlements
are collective in nature and therefore
difficult to negotiate. Thus, because
they are inalienable the free “trans-
fer” of land from an individual to the
other is hampered...

>> Reservations about the enforce-
ment of the Civil Code. One could be-
lieve that, as it rejected local customs,
the colonial administration would sim-
ply apply the system in force in Europe.
In France, for instance, land issues are
governed by the Civil Code, a set of
laws that regulates private right issues.
The French 1804 Civil Code was en-
forced in French West African colo-
nies, especially in the colony of Sen-
egal (1830). But, its provisions relating
to land tenure were not applied. Sim-
ply, they were deemed inappropriate
for the colonial context (poor dissemi-
nation of written materials; embryonic

state of the land administration; lack
of lawyers...).

Moreover, technically, it was quite
improbable, under the Civil Code, to
move land from its original custom-
ary status to the civilian status of pri-
vate property.

® The pro-land registration
system option

It was the Torrens Act that generat-
ed the land tenure securing model in
response to the ambitious program
aimed at introducing and generaliz-
ing landownership in the colonies. The
Torrens Act (1858) instituted in Aus-
tralia a system of “administrative cre-
ation” of private landownership by re-
pealing customary land entitlements
on the one hand and by created a real
land “registry service” through “land
books”. After a complex procedure
of physical (delimitation and bound-
ary marking) and legal (allocation of a
single number to each landowner) in-
dividualization of land, the applicant
was granted a land title by the gov-
ernment, conferring him/her with a
property right.

Later, the Torrens Act system — called
land registration system — was adapt-

ed to the conditions in French colo-
nies. In West Africa, the system was
instituted in 1900, fine-tuned in 1906
and revised by decree in 1932. As they
achieved independence, all African
countries nationalized the 1932 de-
cree, adapting it to their respective sit-
uations through various national acts.

The land registration procedure typical-
ly comprises the following 5 key steps:

- application for registry;
— publication of the application and
collection of possible claims;

— land delimitation and boundary
marking;

- settlement of possible claims;

- the registration itself.

Each step involves a set of docu-
ments to be provided, procedures to
go through and costs incurred by the
applicant.

The choice of this system made by
colonial administrations and then by
post-independence African govern-
ments rests on a number of myths
related to its presumed effects. First,
land registration is considered as the
only source of any land entitlement
and, therefore, land acquired through
customary law can achieve the status
of property only through this proce-
dure. Secondly, land titles are deemed
intangible: i.e. final and unquestiona-
ble. Any action meant to challenge a
land title is not receivable by justice. In
due course, we will see that the system
did not achieve its expected results.

Land registration
inreal contexts

® Acknowledgement of failure

The objective was to introduce and
progressively generalize private land
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ownership in colonial territories, in lieu
of the customary land tenure system.
But, a century later, experts are unan-
imous on the fact that this choice can
be considered as a failure.

Less than 5% of lands are reported as
registered in Sub-Saharan Africa, in-
cluding state-owned properties. The
overwhelming majority of rural lands
are still managed de facto by tradition-
al institutions (land managers, lineage
heads, etc.). As far as the unquestion-
able nature of the entitlement is con-
cerned, bad governance in the area
of land tenure easily reduces it to a
mere theoretical principle. Similarly,
poor land record keeping results in
the partial or total destruction or dis-
appearance of the land registers on
which the system relies.

Finally, the recently adopted national
legislation in some countries (e.g. Be-
nin) openly objects to the unquestion-
able nature of land entitlement, refer-
ring to the general principles of law.

® The causes of failure

Many reasons account for the failure
of the land registration system. In the
main, they have to do with the very
logic of the system, the institution-
al framework and, eventually justice
and equity.

>> From the perspective of the sys-
tem’s logic. In logic of conquest, the
colonial administration had to disre-
gard the validity of indigenous land
rights. It attempted to replace the lat-
ter, which was of collective nature, by
private property, forgetting that prop-
erty can never be reduced to the suc-
cinct phrasing of Article 544 of the
Civil Code: “Property is the right to en-
joy and dispose of things in the most
absolute manner, provided that it does
not serve for a use prohibited by law
or regulations.”

In Europe as well, property has under-
gone many developments since an-
tiquity.

>> From an institutional perspective.
The land registration procedure is par-
ticularly complex, long and costly. It
was thus inevitably inaccessible for
an overwhelmingly poor and illiter-
ate rural population, which, besides,
lived physically very far from the of-
fices of land administration. All these
elements show that the system was
not designed to reassure rural African
populations, but rather for the bene-
fit of colonial companies and the Af-
rican elite.

From the beginning, the land regis-
tration system had little chance to be
scaled up to the whole population. Its
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generalization would have required
the establishment of a very large scale
land administration. The optional na-
ture of the procedure undoubted-
ly relegated this system to the edg-
es of the reality of land management
in the field.

>> From the justice and equity per-
spective. The introduction of the land
registration system generated the situ-
ation of “legal duality” in the area of
land tenure (coexistence of the regis-
tration system and customary systems).
This dualism conceals a questionable
grading of land titles: registered titles
for colonial companies and the local
elite and non-government-secured
customary titles for indigenous Afri-
can populations.

Need for alternative land

tenure securing approachese

Future land policy reforms in Africa
should consider land tenure securing
differently. In particular, a departure
from colonial presuppositions about
security of land tenure and custom-
ary land titles is pertinent.

While the land registration system can
be appropriate for major estates bene-
fiting from heavy investments, the his-
tory of land registration points to the
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need to design alternative approaches
for small family farms, building on the
consensus around the validity of indig-
enous land rights in their wide diver-
sity. Several options can be explored.

@ The first option is a methodologi-
cal one. Despite their assumed limita-
tions, participatory approaches should
underpin land policy and legislation
development processes. Participation
and well-conducted consultations are
good means for reducing the risks of
adopting inadequate and non-appli-
cable land system options.

Recent experiences (Burkina Faso) con-
firm the advantages of initiating a land
policy reform, beginning with the de-
velopment of a land policy paper, rath-
er than a legislative act. Treating land
reforms as policy issues to be subject-
ed to public scrutiny and a wider de-
bate helps focus discussions on a clear
draft policy paper. Additionally, if too
much sophisticated legal language is
avoided, the actual and essential par-
ticipation of all actors in the debate is
clearly facilitated.

These pedagogic factsheets were produced with the support of the
Technical Committee on “Land Tenure & Develospment” and the “Land
Tenure Policy Elaboration Support” mobilizing project financed by the
Agence Francaise de Développement. These factsheets can be downloaded
in their entirety from the www.foncier-developpement.org web portal.
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@® A second option consists in rec-
ognizing legitimate land rights, with
their specificities, which deserve equal
consideration and legal protection. It
is such an option that is suggested by
the Nigerien law where it is stipulat-
ed that “land rights are conferred by
custom or written materials.”.

@ A third option relates to land man-
agement institutions and tools. Re-
lying on existing local institutions or
working towards their improvement
is a promising guarantee for the ef-
fectiveness of local land management,
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provided that the capacities of these
institutions are developed, and that lo-
cal governance issues are addressed.
As for land tenure securing tools, field
experiences show that it is preferable
for them to be adjusted to local insti-
tutions’ capacity to use them, beyond
too strong a dependence on foreign
assistance.

From this perspective, the land certifi-
cation (Madagascar, Ethiopia, etc.) or
land transaction securing approaches
are experiences from which we can
draw valuable lessons for the future. @

Technical Committee

T ey

LandTenuredDavelopment

PEDAGOGIC FACTSHEETS to gain understanding, ask the right questions, and take action on land tenure issues in West Africa



